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Preliminary Statement 


This is an appeal by plaintiff from an order of the 


United States District Court, Northern District, New York 


(FOLEY, D. J.), which dismissed his complaint on May 17, 1976. 
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Joiner v. City of Dallas, 380 F. Supp. 754 
(Oo. C. Pewee, 1978) arta. 419 0. &. 1042, 
rehearing den. 419 U. S. 1132; 

Joyce v. Ferrazzi, 323 F. 2d 931 (lst Cir., 1963); 


Manion v. Holgman, 379 F. 24 843 (7th Cir., 1967) 
cert. den. 359 U. S. 976; 


People v. Berck, 32 N Y 2d 567, cert. den. 414 
U0. 8. 1093 (1973) 
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Statute 


New York State Public Officers Law, § 17. 
Statement of the Case 


This action is brought under the United States Civil Rights 
Act, 42 U.S.C. 1983 and 28 U.S.C. 1343, seeking injunctive relief 
against this appellee, Superintendent of the New York State Police. 
Only the first, fifth and sixth asserted causes of action involve 
the State Police Superintendent (hereafter "Superintendent"). 

The first cause of action seeks to enjoin all the defendants- 
appellees from "collecting any information about anyone when in- 
formation collection and/or distrubited about a person against 
which a criminal conviction falls to prevail, has not been put in 


such persons possession” (sic) Appendix, p. 5). 


3. 


The fifth cause of action seeks to enjoin the Superin- 
tendent "to not permit anyone under defendant's control or 
supervision to make out a complaint or information about a 
person without first giving such person ... a bord of 
$400,000...." (Appendix, p. 10). The sixth cause of action 
seeks to enjoin the Superintendent "to not permit anyone under 
defendant's control or supervision to make an arrest of a person 
without first giving such person ... a bond of $400,000....” 
(Appendix, p. 11). 

The complaint further alleges that the Superintendent 
conspired with the Rensselaer County District Attorney and the 
Rensselaer County Director of Mental Health to deprive plaintiff 
under color of law of his right to be left alone (Appendix, p. 3). 

The defendant-appellee Superintendent entered an appearance 
hereinbelow and moved to dismiss (Appendix, pp. 22-29). The 
motion was granted and the complaint was dismissed on May 17, 


1976. 


Statement of the Issue 


Does the complaint state a cause of action against the 
appellee, Superintendent of the New York State Police, upon 


which relief can be granted? 


Facts 


Plaintiff was arrested in 1968 and charged with loitering 
under then New York State Penai Law, § 240.35, subd. oy He was 
convicted after trial and the conviction was affirmed on appeal 
to the Rensselaer County Court. On further appeal to the New 
York State Court of Appeals, the conviction was reversed (People 
v. Schanbarger, 24 N Y 2d 288 [1969]). Plaintiff then sued 
the prosecutor, the police, and a court-appointed psychiatrist 
in State Supreme Court, Rensselaer County, and received an 
award of $5,000 for false arrest against one of the police 
officers. Causes of action for malicious prosecution, abuse 
of process, and invasion of privacy were dismissed, as were all 
causes of action against a second police officer, the prosecutor 
and the psychiatrist. No judgment has yet been entered in the 
docket of the Rensselaer County Clerk's office pursuant to this 
award. Nevertheless the State as the indemnifier of the police 
officer (Public Officers Law, § 17) has offered to pay plaintiff 
the damages awarded, but the plaintiff has refused such offer, 
asserting that he wants to extract his award from the police 
officer. The plaintiff moved for execution in Supreme Court, 


Rensselaer County, but his motion was denied, the Court finding 


1 Subsequently declared unconstitutional in People v. Berck, 


32 N Y 24 567 [July, 1973], cert. den, 414 U. 93. 


that no judgment had yet been entered. The plaintiff is cur- 
rently appealing denial of his motion for executic:: in the 
Appellate Division. The State's offer of payment is still 
outstanding. 

The plaintiff was subsequently arrested in Albany County 
and charged and convicted of several offenses. These convic- 
tions were reversed on appeal and plaintiff is currently main- 
taining several actions in State and Federal courts for damages 
stemming from this latter arrest. 

As to this appellee, the instant complaint demands (1) an 


injunction against collecting and distributing information 


against a party arrested, asainst whom a criminal charge has 


failed, without giving such information to the party charged 
(Appendix, p. 5); 

(2) an injunction prohibiting the State Police from filing 
an information or complaint against anyone, without first 
posting a $400,000 bond ‘Appendix, p. 10); and 

(3) an injuncticn prohibiting the Superin endent of the 
State Police from permitting the arrest of anyone without first 


posting a bond of $400,000 (Appendix, p. 11). 


ARGUMENT 


THE COMPLAINT FAILS TO STATE A CAUSI OF 
ACTION UPON WHICH RELIEF CAN BE GRAITED. 


A. Conspiracy 


Althcugh the complaint herein does not allege jurisdiction 


under 42 U.S.C. 1985, it is a pro se complaint, and paragraphs 


1l, 12 and 15 of the complaint allege a conspiracy. However, 


the complaint sets forth no supporting facts tending to show 
unlawful agreement, and it is, therefore, insufficient to 
sustain a cause of action ‘nna v. Home Ins. Co., 281 F. 2d 
298 [5th Cir., 1960], cert. den. 365 U. S. 338, rehearing 
366 U. S. 955; Dinwiddie v. Brown, 230 F. 24 465 (Sth Cir. 
1956], cert. den. 351 U. S. 971, rehearing den. 352 U. S. 
Burnett v. Short, 441 F. 2d 405 [Sth Cir., 1971]; Joyce v. 
Ferrazzi, 323 F. 2d 931 [lst Cir., 1963]). Moreover, the 
plaint seeks only injunctive relief and not money damages. 
Injunctive relief is not available under section 1985, and 
general allegations of conspiracy do not establish a cause of 
action under section 1983 of the Civil Rights Act. 

Finally, the asserted first cause of action fails to 
allege a violation of plaintiff's civil rights and the relief 
sought, an injunction against collecting any information about 
anyone against whom a criminal conviction fails to prevail, 


unless the information has been put in such person's possession, 


Ls 


is beyond the jurisdiction of this Court to order for broadness, 
vagueness, separation of powers, federalism, sovereignty, beyond 
the provisions o£ section 1983, and adequacy of other State 


and Federal remedies, 


B. Prosecution 

The asserted fifth cause of action against this appellee, 
Superintendent, must fail in that: 

l. Plaintiff fails to allege a personal injury or 


personal civil rights violation; and this litigatior dees not 


involve any actual controversy between the parties (Joiner v. 


City of Dallas, 380 F. Supp. 754 {[D. C. Texas, 1974], affd. 419 
U. S. 1042, rehearing den. 419 U. S. 11327 Manion v. Holzman, 
379 F. 24 843 [7th Cir., 1967], cert. den. 389 U. S. 976). 

2. At most, plaintiff's allegations involve future antici- 
pated conduct, without establishing any danger of deprivation 
of civil cights by such anticipated conduct, and thus, must also 
fail. - Burns v. Swenson, 430 F. 20 77): Oh Cic., 13976), 
cert. den. 404 U. S. 1062, rehearing den. 405 U. S. 969. 

3. By virtue of New York State Public Officers Law, § Lv) 
the State is the indemnifier of all State officers found liable 
for a malicious prosecution or a false arrest in the course of 
their employment, and the relief sought, an injunction against 
the Superintendent from permitting State Police officers to file 
a complaint or information against any person without first giving 


such person a bond for $400,000, is unnecessary and superfluous. 


8. 


4. The relief ssught is beyond the power of this Court 
to order in that it involves a legislative function of the 
sovereign State of New York; there are adequate State remedies; 
the relief sought does not involve protection of civil rights 


under 42 U.S.C. 1983, nor personal civil rights of the plaintiff; 


and the relief sought is beyond the authority and the power of 


the defendant to perform, even if so ordered. 


C. Arrest 
The asserted sixth cause of action against the appellee 
Superintendent must also fail for the same reasons numbered 1 to 


4 applicable to the fifth cause of action in "B" hereinabove. 


CONCLUSION 


DISMISSAL OF THE COMPLAINT SHOULD BE AFFIRMED. 


Dated: September 15, 1976 
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